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We granted review in this case in order to resolve two
sentencing issues. In the first, the defendant, David Keith Lane,
contends that the trial court should have used the criteria set

forth in State v. WIlkerson, 905 S.W2d 933 (Tenn. 1995), (rather

t han the provisions of Tenn. Code Ann. 8 40-35-115(b)(5)(1997)) to
det ermi ne whet her to i npose consecutive sentences. In the second,
t he def endant asserts that he shoul d have been granted alternative
sentenci ng, contending that the trial court’s denial of alternative
sentenci ng was based, at least in part, upon a consideration of a
conviction since dismssed and expunged fromhis record. Because
we find that the trial court properly applied the laws and
princi ples governing sentencing in both issues, we affirm the

judgrment of the Court of Crimnal Appeals.

The conplainant, E. S.,' a sixteen-year-old female, was
pl aced i n the custody of the Tennessee Departnent of Human Servi ces
(DHS) in January 1992. Lane was enployed by DHS, and his duties
i ncl uded the counseling of foster-care children in Cleveland. In
January 1993, he was assigned as E. S.’ s counsel or, and he assi sted

in her foster-care placenent with her aunt and uncl e.

I n August 1994, the foster-care placenent was term nated
after E. S.’s uncle discovered marijuana under her bed. As her

counsel or, Lane’s duties included transferring E. S. to a Knoxville

'Due to the age of the conplainant and the nature of the
of fense, we identify by her initials only.
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shelter. Bef ore reaching the shelter, Lane engaged in sexual
intercourse with E. S. in the car. He told her not to tell anyone
what they had done and that if she did “people would just think

that she was a whore.”

This was the first act of a continui ng course of unl awf ul
activity between Lane and E. S. The next encounter occurred after
E. S had run away from a Sevierville facility to which she had
been transferred. At that tinme, she contacted Lane, who picked her
up and drove her to his friend’ s honme in Chattanooga. En route,
Lane encouraged E. S. to snoke marijuana with him After arriving
at the friend’ s hone, Lane snoked nore marijuana with E. S. and

engaged in sexual intercourse with her.

After that encounter, E S. surrendered to the
authorities in Cleveland and was released to the custody of her
grandfather. Lane continued to pursue E. S. while she was |iving
wi th her grandfather, and he engaged i n sexual intercourse with her

on three occasions during this period.

Fol | ow ng an investigation, Lane was indicted for three
counts of statutory rape? and three counts of unl awful exercise of
official power® (all Cass Efelonies). He entered pleas of guilty
to all counts and was sentenced to the Departnent of Correction for
two years on each count with the statutory rape sentences running

consecutively to the sentences for official msconduct, an

*Tenn. Code Ann. § 39-13-506 (1997).
Tenn. Code Ann. § 39-16-402 (1997).
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effective sentence of four years. The trial court denied
probati on. The Court of Crimnal Appeals affirnmed the trial

court’s sentence.

As stated, thetrial court inposed consecutive sentencing
pursuant to Tenn. Code Ann. 8§ 40-35-115(b)(5) (sexual abuse of a
mnor). Lane first asserts that this was error because there were
insufficient “aggravating circunstances” to warrant consecutive
sentencing under this section. Specifically, he argues that (1)
his status as an “official” should not be considered because it
provi ded the basis for the official m sconduct convictions; (2) the
time span of the offenses was short; (3) the nature and scope of
t he sexual acts were “limted”; (4) there was no “residual physical
damage” to E. S.; and (5) the “nental danage was mninmal.” See

Tenn. Code Ann. § 40-35-115(b)(5).

Qur review  of whet her sufficient aggravati ng
circunstances existed to neet the requirenents of Tenn. Code Ann.
8 40-35-115(b)(5) 1is governed by Tenn. Code Ann. § 40-35-
401(d) (1997). Accordingly, our review is de novo on the record
“Wth a presunption that the determ nations nade by the court from
whi ch the appeal is taken are correct.” 1d. The burden of show ng
that the sentence is inproper is thus upon the defendant. State v.

Ashby, 823 S.W2d 166, 169 (Tenn. 1991).



The Crimnal Sentencing Reform Act of 1989 establishes
categories of offenders who are eligible for consecutive
sent enci ng. As stated, the trial court based consecutive
sentencing in this case on the fifth category, which provides:

The defendant is convicted of two
(2) or nore statutory offenses
i nvol ving sexual abuse of a mnor
with consi derati on of t he
aggravating circunstances arising
from the relationship between the
def endant and victimor victins, the
ti me span of defendant’s undetected
sexual activity, the nature and
scope of the sexual acts and the
extent of the residual, physical and

mental damage to the wvictim or
Vi ctims.

Tenn. Code Ann. § 40-35-115(b)(5).

Qur review of the record denonstrates the follow ng
ci rcunst ances which support the inposition of the consecutive
sentences. First, the relationship between Lane and E. S. was one
wherein she, and the State, entrusted her welfare to Lane. As
E. S.’s DHS counsel or, he was bound to counsel and protect her.*
I nstead, Lane exploited the relationship by snoking marijuana with

her and by engaging in sexual intercourse with her.®> Furthernore,

“The fact that this relationship also led to the convictions
for official msconduct is irrelevant for purposes of consecutive
sentencing. Tenn. Code Ann. 8 40-35-114 (1997) prohibits the use
of an “essential elenent of the offense” as an enhancenent factor.
However, no such prohibition is found concerning consecutive
sent enci ng under Tenn. Code Ann. § 40-35-115.

®The victiminpact statenment included the follow ng assertion
by E. S.:

| was a child of 16; | didn’'t have anyone el se at that
time so [the defendant] used his position above ne to
sleep with me, and nmanaged to make ne believe it was al
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Lane persisted in this egregious conduct for over a nonth and
termnated it only when he was confronted by the Tennessee Bureau
of Investigation. Wthout question, the nature and scope of the
sexual acts between Lane and E. S. were reprehensible. Finally,
the record supports the trial court’s finding that E. S. suffers
from“residual nental damage” as a direct result of Lane’s abuse.®
Accordingly, the State has proven sufficiently aggravating
ci rcunst ances acconpanying the sexual offenses, as required by

Tenn. Code Ann. 8§ 40-35-115(b)(5).

Lane next asserts that even if sufficient aggravating
circunstances were proven, the trial court erred in inposing
consecutive sentences without first conplying with the requirenents

of State v. WIlkerson, 905 S.W2d 933 (Tenn. 1995). Lane relies on

Wl kerson to support the proposition that before a court nmay order
consecutive sentenci ng of any def endant under Tenn. Code Ann. 8§ 40-

35-115(b), it nust neke specific findings that an extended
sentence is necessary to protect the public” and is “reasonably
related to the severity of the offenses commtted.” See id. at
939. The Court of Crim nal Appeals rejected this argunent, stating
that “the opinion in WIlkerson may be fairly construed to apply

only to consecutive sentencing of dangerous offenders.”’

ny fault and | was a bad person and needed what was
comng toward ne with being sent off.

®By the ti me of sentencing, E. S. had undergone counseling and
continued to suffer fromsl eepl essness and ot her enoti onal probl ens
resulting fromLane s acts.

‘Lane was not adjudicated a “dangerous offender” as defined
under Tenn. Code Ann. 8§ 40-35-115(b)(4). However, the appellate
court went on to find that even if the reasoning of WIlkerson did
apply to the sentencing of this defendant, consecutive sentencing
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Thus, the instant case presents us with the opportunity
to clarify the Iimts of the WIlkerson holding. W review this
guestion of |law de novo with no presunption of correctness. See
id. at 935. To resolve this issue, we nust exam ne our holding in
Wl kerson and review the statutory principles of consecutive

sent enci ng.

As previously noted, the Sentencing Act sets forth the
categories of offenders eligible for consecutive sentencing. See
Tenn. Code Ann. § 40-35-115. The Act also includes general
principles of sentencing which trial courts nust consider in
determining the length of a defendant’s sentence. The rel evant
provisions are that the length of the sentence nust be “justly
deserved in relation to the seriousness of the offense”® and
“should be no greater than that deserved for the offense

committed.”?®

In WIkerson, the defendant satisfied the statutory
definition of a “dangerous of fender” under Tenn. Code Ann. 8§ 40- 35-
115 (b)(4).* 1d. at 937-38. However, the facts of that case did

not support the consecutive confinenent inposed.! W thus

was appropriate in this case.
8Tenn. Code Ann. § 40-35-102(1)(1997).
Tenn. Code Ann. § 40-35-103(2)(1997).

The defendant’s conduct indicated no regard for human life
and no hesitation before commtting a crinme in which the risk to
human life was high. WIkerson, 905 S.W2d at 937-38.

“According to the opinion, the defendant was a first-tine
of fender convicted of vehicular honm cide and vehicul ar assault
after a drunk-driving accident. Id. at 934. The defendant’s
erratic behavior around the time of the accident, however, was
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concl uded that satisfying the definition of subsection 115(b)(4),
was not, in and of itself, “sufficient to sustain consecutive
sentences.” 1d. at 938. Under the Sentencing Act, there nust al so
exi st “particular facts” which showthat consecutive sentencing is
“reasonably related to the severity of the offenses” and serves to
protect society “fromfurther . . . aggravated crimnal conduct.”
Id. Inorder tolimt the use of the “dangerous of fender” category
to cases where such “particular facts” exist, this Court held that
sentencing courts nust nmake specific findings regarding the
severity of the offenses and the necessity to protect society
bef ore ordering consecutive sentenci ng under Tenn. Code Ann. 8§ 40-

35-115(b) (4). Id. at 939.

The requirenent that a court make these specific findings
before inposing a consecutive sentence on a “dangerous offender”
arises fromthe fact that of all of the categories for consecutive
sent enci ng, the dangerous of fender category is the nost subjective
and hardest to apply. Section 40-35-115(b)(5) on the other hand,
is illustrative of the self-contained limts found in the other
categories for consecutive sentencing. Under subsection 115(b)(5),
before the perpetrator of nore than one sexual offense against a
m nor can be exposed to consecutive sentencing, the court nust
consi der the previously di scussed aggravati ng circunstances. Thus,
by definition, Tenn. Code Ann. § 40-35-115(b)(5) is limted to
t hose def endant s whose conduct justifies extended confinement under

the principles of the Sentencing Act. Accordingly, the Court of

attributed to a mani c-depressive di sorder which was under contro
by nedication by the tinme of sentencing. [|d. at 937.



Crimnal Appeals correctly held that Wlkersonis limted to cases
i nvol ving consecutive sentencing of “dangerous offenders.”
Consequently, the trial court did not err in ordering consecutive

sentencing in this case.

Lane’s next issue is whether the trial court erred in
denying alternative sentencing. Specifically, he contends that the
trial court inproperly considered a previously expunged!? out - of -
state conviction. Al t hough we have addressed the use of such
convictions in the context of judicial diversion, this is an issue
of first inpression as it relates to alternative sentencing under

Tenn. Code Ann. 8 40-35-102.

At sentencing, Lane sought probation or a sentence of
split confinenent.®® The trial court denied these alternative
sentences and inposed a sentence to the Departnment of Correction.
The trial court’s decision was based, at least in part, on the
crim nal behavior which led to a theft conviction in North Dakot a,

si nce expunged but included in the presentence report.

In State v. Schindler, 986 S.W2d 209 (Tenn. 1999), this

Court addressed the use of expunged convictions in the sentencing

2Expungenent renoves fromcertain official records information
relating to the defendant’s arrest, indictnent, trial, finding of
guilt, and di sm ssal and di scharge. Tenn. Code Ann. 8§ 40-35-313(a)
(2) (b) (Supp. 1998).

13See Tenn. Code Ann. 8§ 40-35-306 (1997)(Split confinenment -
Probation follow ng partial service of sentence).
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process. The defendant in that case was deni ed j udici al di version®
based on the trial court’s consideration of two expunged out - of -

state convictions.
In Schindler, this Court examned the status of an
expunged conviction. W stated as foll ows:

Expungenent returns the person to
the position “occupied before such

arrest or i ndi ct ment or
information.” Tenn. Code Ann. § 40-
35-313(b). Expungenent does not

return a person to the position

occupied prior to conmtting the

offense. . . . Accordingly, the | aw

would blind itself toreality if the

law refused to recognize these

crimnal acts and accord them any

| egal significance what soever.
Id. at 211. Because expungenent does not erase the underlying
conduct or behavior, we held that “the testinony and evi dence of
the crimnal acts . . . are adm ssible as evidence of prior bad
acts or evidence of social history even if expungenent is |ater

obtained.” I1d.

Al t hough the issue in Schindler was rai sed i n the context
of judicial diversion, its reasoning and analysis are equally
appl i cabl e. Accordingly, the principles outlined in Schindler
conpel us to conclude that the crimnal acts underlying an expunged
conviction may properly be considered to determ ne whether a

defendant is a suitable candidate for alternative sentencing. To

MUnder this form of diversion, a defendant’s conviction is
di sm ssed and the record expunged upon successful conpl etion of the
conditions i nposed by the trial court. Tenn. Code Ann. 8§ 40-35-313
(Supp. 1998).

10



the extent that the trial court’s decision in this case can be
construed as dependent on the nere fact of conviction (as conpared
to the underlying conduct), we find error in denying alternative

sentenci ng on that basis.

Qur inquiry does not stop here. To determ ne whether the
defendant is eligible for alternative sentencing, we nust conduct
a de novo review of this record, guided by the relevant statutory
principles of alternative sentencing. See Tenn. Code Ann. § 40-35-

401(d); Ashby, 823 S.W2d at 169 (Tenn. 1991).

Under the Sentencing Act, a defendant who does not
possess “crimnal histories evincing a clear disregard for the | ans
and norals of society” and is “convicted of a Cass C, D or E
felony,” is “presuned to be a favorable candidate for alternative
sentencing options.” Tenn. Code Ann. § 40-35-102(5), -102(6). The
presunption nay be overconme, however, by “evidence to the
contrary.” Tenn. Code Ann. 8 40-35-102(6). Such evi dence nay
include evidence that <confinenment s necessary to avoid
depreciating the seriousness of the offense or is particularly
suited to provide an effective deterrence to others likely to

commt simlar offenses. State v. Davis, 940 S.W2d 558, 560

(Tenn. 1997).1%

15 To sustain the denial of probation based solely upon the
nature of the offense, the crimnal act, as committed, nust be
‘especially vi ol ent horri fying, shocki ng, r epr ehensi bl e,
of fensi ve, or otherw se of an excessive or exaggerated degree,’ and
the nature of the offense nust outweigh all factors favoring
probation.” State v. Cdeavor, 691 S.W2d 541, 543-44 (Tenn.
1985) (quoting State v. Travis, 622 S.W2d 529 (Tenn. 1981)). To
sustain a denial of probation based on its suitability for
providing deterrence, the “finding of deterrence cannot be
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Besi des the expunged theft conviction and two unserved
warrants for passing worthless checks, the record also indicates
that there were two uncharged i ncidents of statutory rape and four
uncharged incidents of official msconduct emanating from the
relationship with E S Furthernore, the defendant provided
marijuana and cigarettes to a mnor under his supervision know ng
her history of substance abuse. Moreover, he facilitated the
conpl ainant’ s escape from her custodi al placenent. The fact that
Lane was, at all pertinent tinmes, E. S.’s DHS counsel or nmakes his
conduct especially disturbing. As the Court of Crimnal Appeals
found: “The nature and circunstances of the defendant’s conduct

outwei gh all other factors favoring alternative sentencing
and, therefore, confinenent is necessary to avoid depreciating the
seriousness of the offense.” Thus, the abundance of evidence in
this case fully rebuts any presunption Lane nay have had to

al ternative sentencing.

In conclusion, we find that because Wlkersonis limted
to cases i nvol vi ng consecuti ve sentenci ng of “dangerous of fenders,”
the trial court properly inposed consecutive sentencing. W also
conclude that the Court of Crimnal Appeals adhered to proper
statutory sentenci ng procedures and duly wei ghed and consi dered al
appropriate factors. The abundance of egregious evidence fully

rebuts Lane’'s entitlenent to an alternati ve sentence.

concl usory only but nust be supported by proof.” Davis, 940 S. W 2d
at 560 (quoting State v. Ashby, 823 S.W2d 166, 170 (Tenn. 1991)).
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Costs of appeal are taxed to the defendant.

ADOLPHO A. BIRCH, JR, Justice

Panel :

Ander son, C. J.
Dr owot a, Hol der, JJ.

J. Barker, not participating
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